
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   02/08/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC14-01790 
CASE NAME: PETER CONEY VS. KELLY DOSSA 
HEARING ON MOTION FOR LIMITED REOPENING OF DISCOVERY TO RECONVENE 
DEPOSITION  /  FILED BY PETER CONEY, ANN CONEY 
* TENTATIVE RULING: * 
 
This motion was originally noticed for hearing on January 4.  At that time the Court reviewed the 
file and issued the following tentative:  “Plaintiffs’ motion for leave to reopen the deposition of 
Rick Humann is denied.  Defendants have filed no opposition.  Nevertheless, the Court does 
not see that plaintiffs have established good cause.” 
 
Meanwhile, on December 21 plaintiffs filed an “amended notice”, resetting the motion for today’s 
date.  That document was not in the file when the Court reviewed it in January, and the Court 
was not aware that the hearing date had been moved.  Hence the tentative ruling then. 
 
Having already concluded on the basis of plaintiffs’ moving papers alone that the motion is 
unmeritorious, the Court sees no need to revisit the matter, or to read the extensive opposition 
papers.  Accordingly, the Court simply reiterates the January 4 tentative and denies the motion. 
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 2.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
SPECIAL SET HEARING ON: TRIAL SETTING SET BY COURT 
* TENTATIVE RULING: * 
 
This case was last before this Department on November 30, at which time the attorneys agreed 
with the Court that it was appropriate for them to brief the legal issues presented in plaintiff’s 
claims and defendants’ pleaded affirmative defenses, and to identify any fact questions requiring 
live testimony.  The attorneys and pro per party promised to meet and confer on a briefing 
schedule, and submit a stipulation to that effect. 
 
That has not happened.  This is very disappointing, but perhaps not too surprising given the 
past history of this case.  As all sides have noted, however, the parties have been contemplating 
final briefing and trial of this matter since at least last summer, and have known with certainty 
since at least last November what the issues are, and that the Court intended to obtain briefs 
on them. 
 
Accordingly, the Court sets the following briefing schedule: 
 

 February 22:  Simultaneous opening briefs by all parties. 

 Plaintiff’s brief should lay out the legal and factual basis for her case in chief, 
identifying the evidence to be adduced in support, and briefing any legal disputes of 
which she is aware that bear on plaintiff’s case in chief (such as why the absence of 
an actual endorsement is not fatal).  Plaintiff’s brief should also state why plaintiff 
contends that the affirmative defenses allowed in the Court’s ruling of October 5 are 
factually or legally invalid. 

 Each defendant’s brief should identify which elements of plaintiff’s case in chief the 
defendant intends to contest, identifying the legal and factual basis for contesting 
them.  In addition, each defendant should lay out the legal and factual basis for his or 
its affirmative defenses (as allowed by the October 5 order), identifying the evidence 
to be adduced in support. 

 Identifying evidence means identifying documents (including discovery responses 
and deposition testimony), and if applicable, providing a brief offer of proof as to the 
expected testimony of live witnesses. 

 March 1:  Each party may (but is not required to) file and serve a brief reply to any other 
party’s opening brief. 

 
This case is set for a trial conference on March 8, 2018, at 10:00 a.m.  At that conference the 
Court will solicit the views of the parties identifying any disputed fact issues that will require 
live-witness testimony.  It will be the intention of the Court to set such a hearing, if needed, 
on March 18, 2019, at 10:00 a.m. 
 
The case management conference now calendared for February 25 is taken off calendar, 
as its only intended purpose was to guard against the failure of the parties to stipulate to a 
briefing schedule. 
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 3.  TIME:  9:00   CASE#: MSC15-01795 
CASE NAME: PATERSON VS. DELTA BAY GROUP 
HEARING ON MOTION FOR ENTRY OF JUDGMENT 
FILED BY ROBERT LAMB PETERSON, ROBERT LAMB PETERSON 
* TENTATIVE RULING: * 
 
This matter has been dropped from calendar by agreement. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION FOR LEAVE TO FILE CONFIDENTIAL MATERIALS UNDER SEAL 
FILED BY STRYKER CORPORATION 
* TENTATIVE RULING: * 
 
The Court has the understanding that this motion is moot.  If not, let us know and it will be 
handled next week with the hearing already set then. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-01142 
CASE NAME: HUTTLINGER VS. CROW CANYON 
HEARING ON MOTION FOR AN ORDER QUASHING OR MODIFYING PLAINTIFF’S 
SUBPOENA  /  FILED BY CROW CANYON HEIGHTS HOMEOWNERS 
* TENTATIVE RULING: * 
 
This motion has been withdrawn. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01570 
CASE NAME: CLANCY VS. CORRIE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY TIMOTHY F. CLANCY 
* TENTATIVE RULING: * 
 
The Court reaffirms its prior tentative rulings. 
 
This motion was originally calendared for January 18.  The Court posted a lengthy tentative 
ruling on the previous afternoon, addressing the parties’ arguments in detail, and concluding 
that it should grant summary adjudication to the effect that CDC no longer has any interest in 
the property at issue.  CDC sent an e-mail giving notice of its intention to contest the tentative, 
raising several issues addressed in the briefs and the tentative.  (That’s not a criticism of CDC; 
that’s what contesting a tentative is for.) 
 
At the actual hearing on January 18, however, CDC chose not to go into any of the points 
mentioned in its e-mail.  Instead, it raised an argument it concededly had not mentioned at all in 
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its briefing.  The Court had some concerns about that, but the untimely-presented argument did 
not appear insubstantial on its face.  The Court therefore concluded that it would rather be sure 
it had reached the right result overall than risk rejecting a potentially meritorious argument on 
procedural default alone.  It invited supplemental briefing and continued the motion to this date. 
 
As background for CDC’s belated argument:  The parties knew that if the transaction were 
terminated for any reason, it would become necessary for Clancy to be able to record a 
document clearing his title to the property from the cloud of CDC’s option.  To that end, CDC 
was supposed to lodge a quitclaim deed in escrow (though in fact it never did so).  Then, if 
either side gave notification of a termination, under Section 1.3 of the Agreement the other side 
would have five business days in which to contest the termination.  If there were no notice of 
contest, after five business days the escrow would record the quitclaim deed, clearing 
Clancy’s title. 
 
CDC’s present argument is to seek to apply that five-day notice period of Section 1.3 to the 
events of July-August 2017.  It argues that if Clancy wanted to terminate the agreement due to 
CDC missing the June 2017 closing deadline (and not having exercised the option extension in 
Section 9), Clancy’s next step was to send the Section 1.3 notice of termination – which he did 
on July 26.  That (CDC argues) gave CDC five days to contest the termination – which it did on 
August 2. 
 
There are several possible responses to this argument, starting with the observation that the 

notice procedure of Section 1.3 never came into play at all because that Section related only to 

recording of the escrowed quitclaim deed, and there was no escrowed quitclaim deed because 

CDC never provided it. 

That aside, however, the most readily conclusive rebuttal of this argument is that it seeks to 

invert the parties’ agreement as to who was required to give notice to whom under Sections 8 

and 9.  Section 8 is not a provision allowing Clancy to terminate by giving notice, and it does not 

require him to give any notice.  It provides simply that the Closing Date must occur by June 30, 

2017, unless extended as provided in Section 9.  Thus, absent an extension, Clancy wasn’t 

required to give notice of anything once June 30, 2017 had come and gone; the deadline would 

simply have elapsed, period.  Of course, the deadline would not elapse if CDC invoked the 

extension available to it under Section 9.  But, unambiguously, it was CDC, not Clancy, who was 

required to trigger the extension by giving notice.  And as the Court concluded in its prior 

tentative ruling, it had only a reasonable time in which to do so.  Though ambiguity exists as to 

whether CDC could provide that notice after June 30, 2017, it was indisputably CDC who had to 

provide it.  Absent an extension under Section 9, the Section 8 deadline was simply self-

executing, with no requirement of action by Clancy – and the extension required action by CDC, 

not Clancy. 

Moreover, the Agreement itself does not equate the two things that CDC seeks to equate.  

CDC seeks to treat its notice of election under Section 9 as functionally constituting its notice of 

disputing a termination under Section 1.3.  Those are not the same thing, and the Agreement 

itself so reflects.  A notice under Section 1.3 was not a self-executing act, by which one party 

(the non-terminating party, here CDC) had an automatic right to revive the Agreement.  It was 
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only a notice of disputing the other side’s termination.  Thus; it was merely the teeing up of an 

argument.  The parties would then have to debate between themselves – and litigate, if 

necessary – whether the terminating party’s purported termination was rightful or wrongful.  

By contrast, the notice CDC was to have given under Section 9 did not invite debate; if properly 

exercised, it simply gave CDC a unilateral right to trigger the extension of the Closing Deadline.  

And indeed it was that form of notice that CDC purported to give on August 2. 

Accordingly, the Court affirms its prior tentative ruling on the motions. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01982 
CASE NAME: ROGERS INSURANCE VS. PETE MENDRIN 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO DISCOVERY 
FILED BY ROGERS INSURANCE SERVICES, INC. 
* TENTATIVE RULING: * 
 
This motion is deferred to the CMC next Monday, in the interest of ascertaining defendant’s 
intentions about whether he will be retaining counsel in this case, and if so, when.  (The Court 
also will inquire as to whether there is any bankruptcy proceeding.)  The Court has in mind that 
if defendant is likely to have an attorney anytime soon, we may hope that that attorney may be 
able to resolve all or some of these discovery issues in discussion with plaintiff’s counsel.  If not, 
however, plaintiff is entitled to a ruling on this motion.  In that case it will be the Court’s intention 
to reset a hearing date (soon) on this motion and rule on it through the usual tentative-ruling 
process. 
 
The Court also notes that Mr. Lee’s declaration does not comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply 
with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00702 
CASE NAME: WESCOTT VS. BURLINGAME 
HEARING ON MOTION TO COMPEL ANSWERS TO WRITTEN DISCOVERY & DEPO. 
FILED BY LOUIS BURLINGAME 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel responses to discovery is granted.  Plaintiff must 

serve responses to defendant’s first set of form interrogatories, first set of special 

interrogatories, and first set of document requests (served on or about October 26, 2018, in 

accordance with the Court’s prior ruling), without objections, within 30 days following service of 

the Order After Hearing hereon.  Plaintiff must also produce all responsive documents within 35 

days following service of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $450, payable by plaintiff to counsel for defendant 

within 30 days following service of the Order After Hearing hereon. 
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 9.  TIME:  9:00   CASE#: MSC18-01209 
CASE NAME: WARD VS. FOUTZ 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY DAVID FOUTZ 
* TENTATIVE RULING: * 
 
Defendant’s motion to quash is denied, subject to plaintiff providing a service declaration 
compliant with Code of Civil Procedure § 2015.5(a).  Plaintiff used a 2007 version of Judicial 
Council form POS-010 which contains older, non-compliant language.  (See Code of Civil 
Procedure § 417.10(f) [requiring Judicial Council form].)  The requests for judicial notice are 
unopposed and granted.  Defendant must file and serve an answer within 30 days. 
 
Plaintiff argues that personal jurisdiction exists for two reasons.  First, defendant appeared at a 
case management conference and a restraining order hearing.  (Code of Civil Procedure 
§ 410.50(a) [general appearance is equivalent to personal service].)  Second, defendant 
satisfies the “minimum contacts” required for California jurisdiction based on purposeful 
availment and/or because he intended to cause an effect in the state.  (See Code of Civil 
Procedure § 410.10.)  Plaintiff has the burden of proof to show the basis for jurisdiction.  
(School Dist. v. Superior Court (1997) 58 Cal.App.4th 1126, 1131.)   
 
Defendant specially appeared at the case management conference and announced 
forthcoming jurisdictional challenges.  This is not a general appearance.  (Contrast Mansour v. 
Superior Court (1995) 38 Cal.App.4th 1750, 1757 [appearance at case management 
conference, after issuing deposition subpoenas, constituted general appearance]; see Weil & 
Brown, Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2018), §3:158.1d, p. 3.53 
[appearance at conference “without objecting to lack of jurisdiction” constitutes general 
appearance].)   Nor does the restraining order hearing constitute such an appearance.  (Code of 
Civil Procedure § 418.11.) 
 
Nonetheless, defendant is subject to personal jurisdiction based upon the allegations that he 
harassed plaintiff via phone and text, thereby causing an effect within the state making 
jurisdiction reasonable.  (Schlussel v. Schlussel (1983) 141 Cal.App.3d 194, 198-99 [holding 
that wife in New York making threatening phone calls to ex-husband and his new wife in 
California subjected herself to California jurisdiction]; see Burger King Corp. v. Rudzewicz 
(1985) 471 U.S. 462, 475-76 [“[W]here a defendant who purposefully has directed his activities 
at forum residents seeks to defeat jurisdiction, he must present a compelling case that … would 
render jurisdiction unreasonable.”].)  Defendant does not deny the calls and text messages 
occurred; in fact, he attaches the latter.  He argues that a reasonable person would not find 
them harassing.  But that is an argument on the merits, not on jurisdiction; the Court does not 
undertake that analysis at the jurisdictional stage.  (See Schlussel, 141 Cal.App.3d at 196 
[finding jurisdiction though defendant wife denied making calls, while plaintiff husband claimed 
he could identify her voice].)  It is sufficient for jurisdictional purposes that defendant made the 
calls and sent the texts on which plaintiff’s claims rest.  If those calls and texts were non-
tortious, that’s a matter to be litigated on the merits. 
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10.  TIME:  9:00   CASE#: MSC18-01209 
CASE NAME: WARD VS. FOUTZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DAVID FOUTZ 
* TENTATIVE RULING: * 
 
Defendant demurs to the entire first amended complaint (FAC).  The demurrer is overruled.  
Defendant must file and serve an answer within 30 days. 
 
The demurrer to the first cause of action for stalking is overruled.   Stalking is a statutory tort, 
see Civ. Code § 1708.7, and thus subject to the three-year limitations period for such claims.  
(Code of Civil Procedure § 338(a).)  It requires the defendant to have “engaged in a pattern of 
conduct the intent of which was to follow, alarm, place under surveillance, or harass the 
plaintiff.”  (Civ. Code § 1708.7(a)(1).)  To establish this element, the plaintiff “shall be required to 
support his or her allegations with independent corroborating evidence.” (Id.)  
 
Plaintiff pleads actions in 2016 and 2017 that, if proven, would support a stalking claim within 
the statutory period, the original complaint being filed on June 20, 2018.  (See, e.g., FAC, ¶ 8 
[2016 phone calls involving defendant threatening to kill plaintiff]; ¶ 11 [April 2016 through 
August 2017, incidents involving threats to kill plaintiff with intent plaintiff find out about them]; 
¶ 12 [plan to threaten to kill plaintiff should he return from his trip to Alaska].)  Defendant’s 
demurrer rests on his contention that the last time he communicated directly and personally with 
plaintiff was in 2015.  But he does not establish that “a pattern of conduct the intent of which 
was to … alarm … the plaintiff” necessarily means direct communication, defendant-to-plaintiff. 
 
Moreover, the “independent corroborating evidence” requirement of Civil Code § 1708.7 is not a 
pleading standard, but one of proof.  Such evidence is required to “establish” the element of a 
pattern of conduct.  Here, plaintiff pleads sufficient corroborating evidence to survive demurrer, 
including witnesses to defendant’s alleged statements and plots.  (See FAC, ¶¶ 11, 12.)  
Whether he can prove those allegations with “independent corroborating evidence” remains to 
be seen, but it is not required at this stage. 
 
The demurrer to the second cause of action for conspiracy is overruled.  “A complaint for civil 
conspiracy states a cause of action only when it alleges the commission of a civil wrong that 
causes damage.  Though conspiracy may render additional parties liable for the wrong, the 
conspiracy itself is not actionable without a wrong.”  (Okun v. Superior Court (1981) 29 Cal.3d 
442, 454.)  Defendant argues there is no independent wrong, but plaintiff alleges a conspiracy 
by and between defendant and plaintiff’s now-ex-wife to cause him emotional distress through 
threats of death.  Plaintiff makes similar allegations as to a plot between defendant and 
defendant’s two sons, with similar intended effect.  (See, e.g., FAC, ¶¶ 11, 12.)   
 
Moreover, the second cause of action is not time-barred.  The applicable statute of limitations 
for a civil conspiracy is that for the underlying tort.  (Kenworthy v. Brown (1967) 248 Cal.App.2d 
298, 301.)  Intentional infliction of emotional distress has a two-year limitations period.  (Code of 
Civil Procedure § 335.1 [two-year limitation period for injury to another].)  These conspiracies, 
as alleged, were formed within two years of the filing of the complaint.  (See FAC, ¶¶9-13.)  
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The demurrer to the third cause of action for intentional infliction of emotional distress is 
overruled.  Defendant argues that since his last text message to plaintiff occurred in 2015, this 
2018 complaint is barred under the two-year statute.  (Code of Civil Procedure § 335.1.)  But as 
pointed out above, many of the alleged events occurred in 2016 and 2017.  Further, presuming 
these allegations are true, the Court has little trouble concluding that multiple plots to threaten 
plaintiff’s death – even if undertaken merely to terrify plaintiff with the prospect of being killed, 
and even if communicated to plaintiff only through third parties – constitute extreme or 
outrageous conduct sufficient to state this claim.  (See Huntingdon Life Sciences, Inc. v. Stop 
Huntingdon Animal Cruelty USA, Inc. (2005) 129 Cal.App.4th 1228, 1260 [“the trial court could 
reasonably find in favor of Macdonald on these causes of action based on SHAC USA's Web 
site entries targeting her for illegal activity … and threatening her safety”].)  It is immaterial that 
defendant did not threaten plaintiff by person-to-person contact where, as pleaded, it was 
his intent that plaintiff learn of the threats and he directed actions to accomplish this.  (See FAC, 
¶¶ 11, 12.) 
 

  

11.  TIME:  9:00   CASE#: MSC18-01740 
CASE NAME: HANTKE VS. DATHE 
HEARING ON MOTION TO STRIKE CLAIMS IN THE 1st Amended CROSS-COMPLAINT 
FILED BY PAUL HANTKE 
* TENTATIVE RULING: * 
 
Plaintiff/Cross-Defendant Paul Hantke’s special motion to strike the First Amended Cross-

Complaint is granted as to cause of action three and otherwise denied.  

“Anti-SLAPP motions are evaluated through a two-step process. Initially, the moving defendant 

bears the burden of establishing that the challenged allegations or claims ‘aris[e] from’ protected 

activity in which the defendant has engaged.  [Citations.]  If the defendant carries its burden, the 

plaintiff must then demonstrate its claims have at least ‘minimal merit.’  [Citations.]”  (Park v. 

Board of Trustees of California State University (2017) 2 Cal.5th 1057, 1061.) 

Background 

On August 29, 2018, Plaintiff Paul Hantke as trustee of the Alex W. Hantke Survivor’s Trust 

(“Hantke”) filed a lawsuit against Robert Dathe, Stephen Dathe, A&B Die Casting Company, Inc. 

(“A&B”) and Benda Tool & Model Works, Inc. (“Benda”).  The complaint alleges that the majority 

shareholder of A&B, Robert Dathe, engaged in improper business dealings that benefited 

Benda at the expense of A&B. Benda is owned by Robert Dathe and Stephen Dathe.  Hantke 

sued the defendants for breach of fiduciary duty (direct and derivative claims), and also for 

negligence (derivative), constructive trust, declaratory relief and involuntary dissolution of A&B.  

Hantke learned of the facts to support his complaint after his father Alex Hantke died and 

Plaintiff began looking into the A&B’s financial situation.   

On September 26, 2018, Robert Dathe, Stephen Dathe, A&B and Benda filed a cross-complaint 

against Hantke alleging that Hantke violated a confidentiality agreement by including 
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confidential information in his complaint. The cross-complaint was then amended on December 

3, 2018 and this special motion to strike followed.  

Protected Activity 

Under the first prong, the moving party must show that the objectionable claims arise from 

protected activity. “A claim arises from protected activity when that activity underlies or forms the 

basis for the claim....  ‘[T]he mere fact that an action was filed after protected activity took place 

does not mean the action arose from that activity for the purposes of the anti-SLAPP statute.’ . . 

. ‘The only means specified in section 425.16 by which a moving defendant can satisfy the 

[‘arising from’] requirement is to demonstrate that the defendant's conduct by which plaintiff 

claims to have been injured falls within one of the four categories described in subdivision (e)....  

In short, in ruling on an anti-SLAPP motion, courts should consider the elements of the 

challenged claim and what actions by the defendant supply those elements and consequently 

form the basis for liability.”  (Park, 2 Cal.5th at 1063 (emphasis original).) 

When determining whether a claim is based upon protected activity, courts look at the “principal 

thrust or gravamen of the plaintiff's cause of action.”  (Central Valley Hospitalists v. Dignity 

Health (2018) 19 Cal.App.5th 203, 217 (internal citations omitted).)  Courts may also look at 

evidence to help it determine if complaint arises from protected. (See, e.g., Nygård, Inc. v. Uusi-

Kerttula (2008) 159 Cal.App.4th 1027, 1042 [the court considered evidence to determine if the 

matter in the complaint was one of public interest].)  However, the evidence cannot be used by 

the moving party to contradict the allegations in the complaint.  (See, Central Valley Hospitalists, 

supra, 19 Cal.App.5th at 217, 218-219 [rejecting defendant’s argument that the court should 

consider defendant’s evidence of what plaintiff’s claim was about].)  At this stage, the moving 

party has the burden of showing that the claims arise from protected activity.  (Nygård, 159 

Cal.App.4th at 1036.)  Finally, Code of Civil Procedure § 425.16 is to be construed broadly.  

(CCP 425.16(a).) 

Protected activity includes “any written or oral statement or writing made before a legislative, 

executive, or judicial proceeding…. ” (Code of Civil Procedure § 425.16(e)(1).) 

The First Amended Cross-Complaint alleges that on May 17, 2018, Hantke and Cross-

Complainants entered into a confidentiality agreement, which required that the parties protect 

and preserve confidential and proprietary information from both A&B and Benda.  (FAXC ¶¶18-

19; Ex. A to Dathe Decl.)  Information provided pursuant to this agreement was required to be 

kept confidential and not disclosed to any third party. (FAXC ¶19.)  As a result of this 

agreement, Cross-Complainants gave confidential information, including financial information 

about both companies, to Hantke and his attorneys. (FAXC ¶20.)  The purpose of this 

agreement was to protected the confidential information of the companies while the parties 

engaged in discussions about the purchase of Hantke’s interest in A&B.  (FAXC ¶18; Ex. A 

Dathe Decl.) 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=df2a170a-9855-4c95-a272-6a4c73e20994&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5NG2-6YK1-F04B-P063-00000-00&pdcontentcomponentid=4861&pddoctitle=Park+v.+Board+of+Trustees+of+California+State+University+(Cal.+May+4%2C+2017)%2C+217+Cal.+Rptr.+3d+130%2C+2+Cal.+5th+1057%2C+2017+Cal.+LEXIS+3170&ecomp=_g85k&prid=df28686a-29a8-49d7-bb84-7f94c3398f9b


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   02/08/19 

 
 

- 10 - 

Hantke is alleged to have breached the confidential agreement by including confidential 

information in Hantke’s complaint.  (FAXC ¶¶22-24.)  In addition, Hantke is alleged to have 

breached the purpose of the agreement by terminating buyout discussions and filing a lawsuit 

after receiving the confidential information.  (FAXC ¶21.)  Finally, Cross-Complainants allege 

that the agreement required the return of the confidential information on demand, and that 

Hantke has refused to return that information.  (FAXC ¶27.)  

In the first cause of action for breach of contract, Cross-Complainants allege that Hantke 

breached the agreement by:  (1) falsely representing an intent to enter into discussions and 

negotiations for the purchase Hantke’s interest in A&B, (2) acting in bad faith and terminating 

the buyout discussions after receiving the confidential information, (3) breaching the covenant of 

good faith and fair dealing, (4) refusing to return all confidential information on demand, and 

(5) the unauthorized disclosure and misuse of the confidential information.  (FAXC ¶31.)  Similar 

allegations are made for the breach of the covenant of good faith and fair dealings, breach of 

the fiduciary duty and declaratory relief claims.  (FAXC ¶¶36, 41, 59.)  The fraud and negligent 

misrepresentation claims are based on Hantke’s false promise under the confidentiality 

agreement not to misuse or improperly disclose the confidential information.  (FAXC ¶¶46, 48, 

53, 55.)  

The gravamen of each of these claims is the alleged improper disclosure of the confidential 

information by including that information in a complaint.  These claims also include the alleged 

improper use of the information, but it appears that the primary improper use was including 

confidential information in the complaint.  Thus, the improper use allegations do not change the 

gravamen of the claims.  Finally, Cross-Complainants want the confidential information returned, 

but this appears to be a small piece of the claim and not the primary reason Cross-

Complainants have filed a cross-complaint.  

The FAXC provides background information about A&B.  (FAXC ¶¶12-16.)  It also alleges that 

since 1970 Alex and Hantke used a Chevron gas credit card from A&B for personal use and that 

since 1999 Alex and Hantke  transferred a Volkswagen car owned by the companies for their 

personal use. (FAXC ¶17.)  However, these allegations do not appear to form the basis of any 

of the claims in the FAXC and are not the gravamen of any of the claims.  

Cross-Complainants rely on Renewable Resources Coalition, Inc. v. Pebble Mines Corp. (2013) 

218 Cal.App.4th 384, but this case is distinguishable.  There the court found that the gravamen 

of the claims was that the defendant wrongfully purchased confidential documents and not the 

later use of those documents in litigation.  (Id. at 387.)  In contrast here, the gravamen of the 

claims is a breach of the confidentiality agreement by including confidential information in a 

lawsuit.   

Finally, Cross-Complainants argue that their complaint is compulsory cross-complaint and that 

compulsory cross-complaints are rarely found to arise from petitioning activities.  This probably 

true, but there is no blanket prohibition on bringing an anti-SLAPP motion on a cross-complaint.  

Instead, the Court will consider whether the cross-complaint arises from protected activity – just 
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as it would any other complaint.  (See, e.g. Church of Scientology v. Wollersheim (1996) 42 

Cal.App.4th 628, 651.)  

The Court concludes that all the claims in the FAXC are based upon protected activity. 

Therefore, the burden now shifts to Cross-Complainants to show that they have a probability of 

prevailing on the merits of their claims against Hantke.   

Probability of Prevailing on the Merits 

“To establish a probability of prevailing, the plaintiff ‘must demonstrate that the complaint is both 

legally sufficient and supported by a sufficient prima facie showing of facts to sustain a favorable 

judgment if the evidence submitted by the plaintiff is credited.’ [Citations.] For purposes of this 

inquiry, ‘the trial court considers the pleadings and evidentiary submissions of both the plaintiff 

and the defendant (§ 425.16, subd. (b)(2)); though the court does not weigh the credibility or 

comparative probative strength of competing evidence, it should grant the motion if, as a matter 

of law, the defendant's evidence supporting the motion defeats the plaintiff's attempt to establish 

evidentiary support for the claim.’ [Citation.] In making this assessment it is ‘the court's 

responsibility … to accept as true the evidence favorable to the plaintiff ….’  [Citation.]  

The plaintiff need only establish that his or her claim has ‘minimal merit’ [citation] to avoid being 

stricken as a SLAPP. [Citations.]” (Soukup v. Law Offices of Herbert Hafif (2006) 39 Cal.4th 

260, 291.) 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps.  First, 

the defendant must establish that the challenged claim arises from activity protected by section 

425.16.  [Citation.]  If the defendant makes the required showing, the burden shifts to the plaintiff 

to demonstrate the merit of the claim by establishing a probability of success.  We have 

described this second step as a ‘summary-judgment-like procedure.’  [Citation.]  The court does 

not weigh evidence or resolve conflicting factual claims.  Its inquiry is limited to whether the 

plaintiff has stated a legally sufficient claim and made a prima facie factual showing sufficient to 

sustain a favorable judgment.  It accepts the plaintiff's evidence as true, and evaluates the 

defendant's showing only to determine if it defeats the plaintiff's claim as a matter of law.”  

(Baral v. Schnitt (2016) 1 Cal.5th 376, 384-85.) 

The FACX brings claims for (1) breach of contract, (2) breach of the implied covenant of good 

faith and fair dealing, (3) breach of fiduciary duty, (4) promissory fraud, (5) negligent 

misrepresentation and (6) declaratory and injunctive relief.  

The Court notes that Hantke’s motion does not raise the issue whether the litigation privilege 

applies here, and he has not pleaded any such privilege as an affirmative defense.  (See Civil 

Code §47(b).)  Therefore, the Court will not consider whether the litigation privilege would apply 

to any or all of these claims.  

Contract Claims (Cause of Action 1 and 2) 
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“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 

(2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 

resulting damages to the plaintiff.  [Citation.]”  (Oasis West Realty, LLC v. Goldman (2011) 51 

Cal.4th 811, 821.) 

However, the evidence presented shows that Cross-Complainants have a potential claim for 

breach of contract against Hantke.  First, there is no dispute that the parties (Hantke, A&B and 

Benda) entered into the confidentiality agreement.  (Dathe Decl. ¶20 and Ex. A; Hantke Decl. 10 

and Ex. A.)  Second, there is evidence of Cross-Complainants’ performance since they provided 

documents after the agreement signed.  (Dathe Decl. ¶25; McCormick Decl. ¶¶16-17.)  Third, 

there is also evidence of a breach of the agreement since Dathe states that confidential 

information was included in the complaint.  (Dathe Decl. ¶¶30-34; McCormick Decl. ¶¶28-29.)  

Finally, Cross-Complainants were damaged by having their confidential information included in 

the complaint.  

Hantke argues that there was no breach of the agreement.  Hantke’s declaration offers an 

alternative version of events related to the release (or not) of confidential information.  Hantke 

argues that the information in the complaint came from documents provided before the signing 

of the agreement.  However, this claim bears some scrutiny since Hantke states that he was not 

aware of the alleged misfeasance until after the confidentiality agreement was signed and 

additional documents were provided.  (Hantke Decl. ¶10; see also, Huddleston Decl. ¶2.)  In 

addition, at this stage in an anti-SLAPP motion, Hantke’s evidence can be considered to see if it 

defeats the claim.  Here all it shows is that there are disputes of fact.  

Hantke also argues that the documents produced by Cross-Complainants were not marked 

confidential and therefore even if he used information from those documents in his complaint 

there was no breach.  This argument fails.  The agreement applied to both documents marked 

confidential and those “provided under circumstances reasonably indicating it is confidential or 

proprietary….”  Cross-Complainants negotiated the confidentiality agreement and after it was 

signed provided Hantke with additional documents.  A trier of fact could find that under those 

circumstances the documents were confidential.  Thus, this defense by Hantke does not show 

conclusively that the claim has not merit.  

Therefore, Cross-Complainants have shown that their breach of contract claim has at least 

minimal merit. 

An implied covenant of good faith and fair dealing is implied in every contract and exists “to 

prevent a contracting party from engaging in conduct that frustrates the other party's rights to 

the benefits of the agreement.  [Citation.]”  (Waller v. Truck Ins. Exchange, Inc. (1995) 11 

Cal.4th 1, 36.)  Here, it is possible that the conduct described above shows a violation of the 

breach of the covenant of good faith and fair dealing.  Therefore, this claim has at least 

minimal merit.  
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Breach of Fiduciary Duty (Cause of Action Three) 

“‘To establish a cause of action for breach of fiduciary duty, a plaintiff must demonstrate the 

existence of a fiduciary relationship, breach of that duty and damages.’  [Citation.]”  (Shopoff & 

Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1509.) 

Cross-Complainants have not shown that Hantke owed a fiduciary duty to Cross-Complainants.  

The argument that Alex Hantke owed a fiduciary duty cannot be used to show that Paul Hantke 

owed such a duty.  Therefore, Cross-Complainants have not shown a probability of prevailing on 

this claim.  

Fraud Claims (Cause of Action Four and Five) 

“‘The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation 

(false representation, concealment,  or nondisclosure); (b) knowledge of falsity (or “scienter”); 

(c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.’ 

[Citations.]” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.) 

“‘Promissory fraud’ is a subspecies of the action for fraud and deceit.  A promise to do 

something necessarily implies the intention to perform; hence, where a promise is made without 

such intention, there is an implied misrepresentation of fact that may be actionable fraud….  An 

action for promissory fraud may lie where a defendant fraudulently induces the plaintiff to enter 

into a contract.  [Citation.]”  (Lazar, 12 Cal.4th at 638.) 

“Negligent misrepresentation is a separate and distinct tort, a species of the tort of deceit. 

‘Where the defendant makes false statements, honestly believing that they are true, but without 

reasonable ground for such belief, he may be liable for negligent misrepresentation, a form of 

deceit.’  [Citation.]”  (Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 407.) 

Cross-Complainants base their promissory fraud and negligent misrepresentation claims on the 

same general conduct as the breach of contract claim.  They also offer evidence that they 

wanted to keep the documents confidential and only provided them to Hantke after he signed 

the confidentiality agreement.  (Dathe Decl. ¶¶19, 25; McCormick ¶16.)  In addition, the 

circumstances of Hantke filling a lawsuit soon after receiving the confidential information creates 

an inference that Hantke did not mean to abided by the confidentiality agreement when he 

signed it.  Thus there is a chance that Cross-Complainants can prevail on these fraud claims.  

Declaratory Relief (Cause of Action Six) 

A declaratory relief claim is proper when there is an actual and present controversy between the 

parties.  (Code of Civil Procedure § 1060.)  Here, there is a present dispute about whether the 

documents produced after the agreement was signed were confidential.  This dispute is 

articulated by the parties throughout their papers.  However, as with the contract claims, the 
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dispute is really between Hantke and the two companies.  Therefore, the declaratory relief claim 

brought by Cross-Complainants has some merit and may also proceed.  

The Court also notes, for future reference, that it is foreseeable that litigation events may occur 

that could substantially alter the landscape as to the viability of the Cross-Complaint.  As those 

events have not occurred to date, however, the Court does not consider them in ruling on 

this motion. 

Objections to Evidence 

Hantke’s Objections to McCormick Declaration  
1.   Sustained.  
2.   Sustained as to the statement of intent to the extent it was not communicated. Otherwise 
overruled.  
3.   Sustained as to the statement of intent to the extent it was not communicated. Otherwise 
overruled.  
4.   Sustained.  
5.   Overruled.  
6.   Overruled.  
7.   Overruled. There are some statements of fact and some statements that constitute improper 
argument or opinion. The objection was to the entire paragraph and did not specify which 
statements were improper.  
 
Hantke’s Objections to Dathe Declaration 
8.   Overruled.  
9.   Sustained as to the statement of intent to the extent it was not communicated. Otherwise 
overruled.  
10. Sustained.  
11. Sustained.   
 

  

12.  TIME:  9:00   CASE#: MSC18-01740 
CASE NAME: HANTKE VS DATHE 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This CMC was improvidently set for the law-and-motion calendar.  The CMC is continued to 
April 15, 2019 at 8:30 a.m. 
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13.  TIME:  9:00   CASE#: MSC18-01800 
CASE NAME: GOLD VS. REYNOLDS 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY DANA WEILER, et al. 
* TENTATIVE RULING: * 
 
The hearing on this motion is continued to March 8, 2019 at 9:00 a.m.  On or before 
February 15, 2019 the settling parties shall disclose the settlement agreement to the opposing 
parties (or withdraw the motion).  On or before February 22, 2019 the opposing parties shall file 
and serve a Supplemental Opposition stating how the information they have seen in the 
settlement agreement has affected their Opposition.  On or before March 1, 2019 the moving 
parties may file and serve a Supplemental Reply Brief responding to the Supplemental 
Opposition Brief.  None of the supplemental briefs may exceed three pages. 
 
This case concerns an alleged failure to disclose problems affecting a house in Alamo that 
plaintiff purchased.  Plaintiff filed suit on August 31, 2018, and a first amended complaint on 
November 1.  The defendants are the sellers, Ken and Barbara Reynolds; the seller’s agent, 
Dana Weiler; and Paragon, the agency with whom Weiler is associated.  (Plaintiff did not sue 
Jill Fusari, his own agent in the transaction; Fusari is also associated with Paragon.) 
 
The parties conducted a mediation on November 1, 2018.  Plaintiff did not reach any settlement 
with the Reynoldses.  He did settle with the other defendants – Weiler, two Paragon entities, 
and Fusari (not a party to the suit, but a party to the settlement).  The amount of the settlement 
is $15,000. 
 
The settling parties now move for a determination that their settlement is in good faith.  Mr. and 
Mrs. Reynolds oppose the motion.   
 
The burden of proving that a settlement is not in good faith is on the contesting party.  (Code of 
Civil Procedure § 877.6(d).)  However, the contesting party cannot realistically even decide 
whether to agree to or oppose the good-faith settlement if, as here, the settling parties refuse to 
disclose the settlement agreement itself.  Thus, at least two courts have held that a motion for 
determination of good faith must be denied where the settlement agreement is not disclosed, 
even if the settling parties agreed that the settlement agreement would be confidential.  
(Mediplex of California, Inc. v. Superior Court (1995) 34 Cal.App.4th 748, 754; J. Allen Radford 
Co. v. Superior Court (1989) 216 Cal.App.3d 1418, 1423-1424.)  The settling parties here have 
refused to disclose the settlement agreement to the contesting parties, the Reynoldses. 
 
The settling parties argue that the cases cited above are distinguishable because they involve 
settlement agreements containing special terms, such as sliding scale recoveries or 
assignments of rights, whereas the settlement agreement here involves neither of these factors.  
The court is unpersuaded.  The settling parties have not cited a case which states the 
settlement agreement need not be disclosed.  Further, the contesting parties have no way of 
knowing for certain that special terms are not contained in the settlement agreement unless they 
are permitted to examine it. 
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In addition to requesting to see the settlement agreement, the Reynoldses argue they are 
entitled to know how much of the settlement each defendant is paying.  The court is not 
necessarily persuaded that this is so under the facts of this case.  Defendants have not argued 
that the amount of the settlement is disproportionate to the potential liability.  Further, the 
settling defendants all seem to be liable as a group for an identical amount, if for anything.  
Finally, the settling defendants argue this is a no liability case, so no defendant has to justify a 
disproportionately low settlement figure.  In any event, Mr. and Mrs. Reynolds may learn who is 
paying what once they see the settlement agreement. 
 
Finally, Mr. and Mrs. Reynolds argue that the motion “fails to present evidence establishing 
the allocation among the different causes of action.”  (Opening Brief at 1:23-24.)  The court 
believes it is unlikely that any allocation of the settlement must be made or disclosed (see Weil 
& Brown, California Practice Guide, Civil Procedure Before Trial, § 12:777, p. 12 (II)-78), but can 
evaluate that further if Mr. and Mrs. Reynolds still have an objection after they review the 
settlement agreement. 
 

  

14.  TIME:  9:00   CASE#: MSC18-02052 
CASE NAME: BARRY VS. LAGE 
HEARING ON MOTION TO STRIKE AMENDED COMPLAINT 
FILED BY ONA LAGE, MARK ALLEN 
* TENTATIVE RULING: * 
 
Defendants’ Motion to Strike portions of plaintiffs’ First Amended Complaint (“FAC”) is denied, 
except as specifically stated below.  Defendants shall file and serve their answer to the FAC on 
or before February 22, 2019. 
 
This case concerns defendants’ alleged violations of California’s law concerning tenant 
security deposits.   
 
A motion to strike may be brought to strike any “irrelevant, false, or improper matter inserted in 
any pleading”.  (Code of Civil Procedure § 436.)  When ruling on a motion to strike, a court 
applies the same rules as applicable to a demurrer:  The court may consider only matters shown 
on the face of the complaint or of which it may take judicial notice.  (Code of Civil Procedure 
§ 437(a); see Circle Star Center Associates, L.P. v. Liberate Technologies (2007) 147 
Cal.App.4th 1203, 1211.)  The court may not consider evidence, such as party declarations.   
 
Defendants have violated these rules.  Defendants attempt to show that certain allegations of 
the FAC are “false” by submitting a declaration of one of the defendants, Ona Lage.  This is 
prohibited.  It seeks to turn this pleading motion into an evidentiary one – a motion for summary 
judgment – without following any of the rules pertinent to such a motion.  (See Code of Civil 
Procedure § 437c(a)(2) (requirement of 75 days’ notice) and (b)(3) (requirement of a Separate 
Statement); CRC 3.1350 et seq.; Triodyne, Inc. v. Superior Court of Los Angeles County (1966) 
240 Cal.App.2d 536, 542-43.)   
 
Further, defendants also attempt to use this motion as an entirely different procedural device, 
namely a demurrer, and strike whole causes of action from the FAC on the grounds that these 
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claims fail to state facts sufficient to constitute a cause of action.  (See Code of Civil Procedure 
§ 430.10(e).)  That is also prohibited.  (Quiroz v. Seventh Ave. Center (2006) 140 Cal.App.4th 
1256, 1281; Triodyne, Inc. v. Superior Court of Los Angeles County, supra, 240 Cal.App.2d 536, 
541-542; see Warren v. Atchison, T. & S. F. Ry. Co. (1971) 19 Cal.App.3d 24, 41 (that a count 
fails to state facts sufficient to constitute a cause of action “is a ground for demurrer ... and is 
not, therefore, a proper ground for a motion to strike.”)  Thus, the court denies most of the 
motion to strike without further analysis. 
 
However, the motion is properly used in one instance.  The court grants the motion as to 
specification “a” (FAC ¶ 5), without leave to amend.  The challenged language there is pertinent 
to an action to quiet title.  A quiet title count is not alleged here.  
 
The court denies the request to strike the punitive damages request in the prayer (specification 
“p”).  While the court believes the recovery of punitive damages is unlikely here, defendants will 
have to address that claim on a motion for summary adjudication or at trial.  The FAC alleges 
sufficient facts to support the claim.  (See ¶¶ 19, 20, 21, 22, 24, 25, 27, 29, 32, 35, 37, 38, 39, 
40, 43, 44, 49.) 
 
The court denies the request to strike the request for special, consequential, and incidental 
damages in the prayer (specifications “q” and “u”).  Defendants can serve discovery to find out 
what damages plaintiffs are claiming. 
 
The court denies any other specifications not specifically listed above. 
 

  

15.  TIME:  9:00   CASE#: MSL16-04759 
CASE NAME: PATELCO VS. HAVIG 
HEARING ON ORDER OF EXAMINATION AS TO MATT HAVIG 
* TENTATIVE RULING: * 
 
Counsel and Mr. Havig to appear for examination. 
 

  

16.  TIME:  9:00   CASE#: MSL18-05898 
CASE NAME: 1ST UNITED VS. RODGERS 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
( 2016 CHRYSLER 300 ) 
* TENTATIVE RULING: * 
 
The application for a writ of possession is denied without prejudice.  The supporting 
declaration refers to attached documents constituting business records, but in fact no 
documents are attached. 
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17.  TIME:  9:00   CASE#: MSN18-2610 
CASE NAME: GANNON JR. VS. ARGABRIGHT 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY DANIEL JOHN GANNON JR., PAMELA ELLIOTT GANNON 
* TENTATIVE RULING: * 
 
The petition to compel arbitration is denied. 

Petitioners’ RJN.  Petitioners request judicial notice of a legal malpractice complaint filed on 

December 19, 2018.  The request is denied because the complaint is not relevant to this 

proceeding; the Court cannot presume that the allegations of the complaint are true.  Petitioners 

are directed to tab their exhibits in all future filings.  (See CRC 3.1110(f).) 

Respondent’s RJN.  Respondent’s request for judicial notice is granted. 

Res Judicata.  The present petition is barred by res judicata.  (See petitioners’ Exhibit 2 [8-1-18 

order denying arbitration in Case No. N18-0674].)  Prior orders denying arbitration must 

generally be given res judicata effect.  (See Lounge-A-Round v. GCM Mills, Inc. (1980) 109 

Cal.App.3d 190, 198-200 [prior order of New York federal court dismissing petition to compel 

arbitration with prejudice].  Cf. Otay River Constructors v. San Diego Expressway (2008) 158 

Cal.App.4th 796, 803 [“courts have recognized that an order denying arbitration is a final ruling 

entitled to preclusive effect in subsequent proceedings”].)  One federal decision, relying on 

California law, noted that “[t]here must be a limitation on successive petitions to compel 

arbitration other than the imagination or willpower of the party seeking arbitration, lest judicial 

proceedings on the merits be indefinitely delayed.”  (Towers, Perrin, Forster & Crosby, Inc. v. 

Brown (3d Cir. 1984) 732 F.2d 345, 349.) 

The Court has considered petitioners’ arguments that res judicata should not be applied under 

the circumstances of the case at bar.  These arguments all lack merit: 

 Judge Austin’s order denying the first petition to compel arbitration was an appealable 
order, and became final when petitioners failed to file a timely notice of appeal.  (Code of 
Civil Procedure § 1294(a).) 
 

 Petitioners might perhaps have raised client abandonment as a ground for discretionary 
relief in one or both of the two prior civil actions, but petitioners cite no legal authority for 
the proposition that client abandonment is a ground for declining to apply the doctrine of 
res judicata in a subsequent action.  (See Code of Civil Procedure § 473(b); Las Vegas 
Land & Development Co., LLC v. Wilkie Way, LLC (2013) 219 Cal.App.4th 1086, 1092 
[“in the case of an attorney’s abandonment of a client, the injured client’s remedy is to 
bring a motion for discretionary relief under section 473”].)  Further, it is not clear to the 
Court that petitioners’ prior counsel ‘abandoned’ petitioners in the prior petition to compel 
proceeding; he filed the petition to compel, and appeared before Judge Austin on 
July 12, 2018 to contest the tentative ruling denying the petition.  Petitioners cite no 
case law suggesting that an attorney’s mere lack of diligence or skill is equivalent to 
client abandonment. 
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 There is an identity of parties in the two petition to compel proceedings, because 
respondent appeared in the prior proceeding in her capacity as trustee. 
 

 Judge Austin ruled in part that petitioners had failed to offer competent evidence of an 
arbitration agreement.  This must be regarded as a substantive ruling, and not a purely 
procedural ruling, for purposes of res judicata. 
 

 Petitioners cite no law supporting the proposition that the Court is faced with one of 
those “rare cases” when, for public policy reasons, res judicata should not be applied.  
(See Greenfield v. Mather (1948) 32 Cal.2d 23, 35.) 
 

Conflicting Rulings.  As a second, independent ground for denying the petition, the Court 
exercises its discretion to refuse to enforce the arbitration agreement, and to order that all of 
petitioners’ claims against Ms. Argabright in her capacity as trustee be raised — if petitioners 
continue to pursue them — in the pending civil action, No. C19-00159.  It appears that this will 
require a timely motion for leave to intervene in the pending civil action. 
 
The proposed arbitration and the pending civil action both concern alleged fraud in the sale of 
the subject Orinda residence.  (See respondent’s RJN, Exh. “I”.)  Allowing the proposed 
arbitration and the pending civil action to proceed in parallel would create a risk of conflicting 
rulings on overlapping factual and legal issues.  (See Abaya v. Spanish Ranch I, L.P. (2010) 
189 Cal.App.4th 1490, 1498-99.)  Under the circumstances of this case, refusing to enforce the 
arbitration agreement and ordering the joinder of all claims in the pending civil action appears to 
be the most efficient and fair of the statutory options given to the Court.  (See, Code of Civil 
Procedure § 1281.2(c) and last paragraph.) 
 

  

18.  TIME:  1:30   CASE#: MSN19-0097 
CASE NAME: CCC DEPUTY SHERIFFS VS. CCC 
HEARING ON OSC RE: PRELIMINARY INJUNCTION PLAINTIFF 
* TENTATIVE RULING: * 
 
Counsel to appear for argument. 
 

  

19.  TIME:  1:30   CASE#: MSN19-0109 
CASE NAME: WALNUT CREEK POLICE VS. CITY OF WALNUT CREEK 
HEARING ON OSC RE: RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Counsel to appear for argument. 
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20.  TIME:  1:30   CASE#: MSN19-0166 
CASE NAME: CONCORD POLICE VS. CITY OF CONCORD 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Counsel to appear for argument. 
 

  

21.  TIME:  1:30   CASE#: MSN19-0167 
CASE NAME: MARTINEZ POLICE VS. CITY OF MARTINEZ 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Counsel to appear for argument. 
 

  

22.  TIME:  1:30   CASE#: MSN19-0169 
CASE NAME: RICHMOND POLICE VS. CITY OF RICHMOND 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Counsel to appear for argument. 
 

  

23.  TIME:  1:30   CASE#: MSN19-0170 
CASE NAME: ANTIOCH POLICE VS. CITY OF ANTIOCH 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Counsel to appear for argument. 
 

 

 


